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Introduction

If oppression was to be tackled by enacting  laws, then the last decade (1980 - 89)  could be declared  as the golden era for Indian women, when laws were given on a platter.  During this period every single issue concerning violence against women  taken up by the women's movement resulted in legislative reform.

The enactments conveyed a positive picture of achievement but the statistics revealed a different story. (Table 1)  Each year the number of reported cases of rapes and unnatural deaths increased.  The rate of convictions under the  lofty  and laudable legislations were dismal. (Table  2)  Hence their deterrent value was lost.  Some  enactments  turned out to be mere ornamental legislations or paper tigers. 

The question foremost in  the  public mind was why the legislations were  ineffective in tackling the problem.  The answer to this query  would lead one to a complex analysis of the processes involved.

Firstly, the laws,  callously framed, more as a token gesture than due to  any genuine concern in  changing the  status quo of women, were full of loopholes.  There was a wide disparity between the initial demands raised by the movement  as well as the recommendations by Law Commissions and the final enactments.  Many positive recommendations of the expert committees did not find a place in the Bills, presented to the Parliament.   While one organ of the state, the legislature,  was over eager to portray a progressive pro-women image by passing laws for  the asking, the  other organs - the executive and the judiciary,  did not express even this token measure of  concern. Their functioning was totally contradictory to the spirit of the enactment.

The defective laws were welcomed by the movement as a first stepping stone towards women's empowerment.  But the motive  beneath the superficial concern of the state went unnoticed.   The  question as to  who would ultimately benefit  by these   legislations  was  seldom asked.  The  campaigns with a thrust on   law reform  could not  maintain the pressure,  once the legislations  were  enacted.  There was a lull and a  false sense of  achievement resulting in complacency.   Hence the  impact of the enactments in court proceedings was  not  monitored with the same zeal.

The campaigns themselves were limited in scope. At times, the issues which were raised, addressed only the  superficial symptoms and not the basic questions of power balance between men and women, the women's economic rights within the family and their status quo  within  the society.  The solutions were sought within the existing patriarchal framework and did not transcend  into a new feminist analysis of the issue,  leading to empowerment of women.  They seldom questioned the  conservative notions of women's chastity, virginity, servility and the concept of the  good and the bad  woman in society.

For instance, the rape campaign subscribed to the traditional notion of rape as the ultimate violation   of a woman and a state  worse than death.  It did not transcend the  conservative definition of  forcible penis penetration of the vagina by a man who is not her husband.

The campaign against dowry tried to artificially link dowry which is property related and   death   which is an act of violence.  If the campaign had succeeded it could have benefited the woman's brother and father. Neither would it have  elevated the woman's status in her matrimonial home nor could it have ended domestic violence.  Any remedy, to check the superficial malady, no matter how effective and foolproof,  could not effectively arrest the basic trend of violence against women which is the result of women's powerlessness in a male-dominated society.

The campaigns and the ensuing legal reforms have certain commonalities.  The campaigns were highly visible and had received wide media publicity.  The government  response was  prompt.  Law Commissions or expert committees were  set up with a mandate to solicit public opinion and submit their recommendations to the Parliament. But the recommendations which would have  had far-reaching impact  and could have changed the status-quo in favour of women,  did not find a place in the final enactment.  The  enactments uniformly focussed on stringent punishment rather than plugging procedural loopholes, evolving guidelines for strict implementation,adequate  compensation to the victims and  a  time limit for deciding cases. 

The apprehension of legal experts both within and outside the women's movement that stricter punishment would lead to fewer convictions proved right.  The question confronting us today  is whether social change and gender justice can be brought about merely by enacting  stricter laws.

Each law vests more power with the state enforcement machinery.  Each enactment stipulates more stringent punishment which is contrary to progressive legal reform theory of leniency to the accused.  Can progressive legal changes for women's rights exist in a vacuum,  in direct contrast to other progressive legal theories of civil rights?  So long as basic attitudes of the powers-that-be remain  anti-women, anti-minority and anti-poor,   to what extent can these laws bring about social justice?  At best they can be an eye wash and a  way of evading more basic issues of  economic rights and at worse a weapon of state co-option and manipulation to  further its own ends.

The rape campaign is a classic example of the  impact of public pressure on the judiciary.  As can be observed from the discussion on the rape campaign,  favourable judgements were delivered before the amendment when the campaign was at its peak as compared to the  post-amendment period.  Perhaps public pressure is a better safeguard to ensure justice than ineffective enactments.

The Maharashtra Regulation of Prenatal Diagnostic Techniques  Act, 1988,  had a greater  participation of activists at the initial stage of formulation of the Bill.  But it  did not involve the activists at the implementation level and has remained only  on paper.  The Sati Prevention Bill,  a decorative piece of legislation, is a cover-up for the state inaction at the crucial stage of preventing the public murder of a teenaged widow.

The worse among these is the Immoral Traffic (Prevention) Act, 1956 which was amended in 1986. This amendment was not even in response to any demand for change.  The Act does more harm to women in general and prostitutes  in particular.  Under this Act, any woman who is out at night can be picked up by the police.  The only aim of the amendment seems to be to enforce more stringent punishment.

Ironically three of the laws discussed here which are supposedly for protecting women from violence actually penalise the woman.  Instead of empowering women, the laws have served to strengthen the state.

This is becoming increasingly  evident in the recent developments.  For instance the Constitutional validity of the anti-people TADA Act was defended by the Supreme Court recently by citing the example of the rape law amendment where  the burden of proof had already been shifted to the accused.  The court held that the  TADA act was  merely following the new trend in Criminal Law as laid down in the rape law.  

In another incident some  Harijan  boys  were arrested and detained in custody where they were brutally assaulted. After public protests they were released and immediately thereafter the police re-arrested them on the charge of eve teasing.

A powerful state conversely means weaker citizens, which includes women.  And weaker the  women, the  more vulnerable they will be to male violence.  The cycle is vicious. The first section is an attempt to review the laws and their impact on women against the backdrop of  changing perceptions towards penal enactments within the  women's movement, while the second section  examines the legislative reform in the realm of economic rights of women upon marriage.  

The disturbing trend about legislative reform in recent years has been that while penal legislations are given on a platter, there has been an extreme resistance by the state to change the status quo within the family in favour of women.   A myth  prevails amongst many of us that  development and women's empowerment progress simultaneously and that women enjoy better economic rights today than they ever did before.  There is another misconception that the British rule which brought in modernity also liberated women.   And this trend was consolidated in the post-independence period.  

The first chapter in the second section breaks this myth which it tries to  traces Hindu women's rights from the ancient times to the present.  It is revealing that the rhetoric of law reform for women has always been used by the state to consolidate its political power.  It also emphasizes the fact that in the process of progress and development from a feudal to a capitalistic society, while rights of individual men were strengthened, the rights of women were neglected and in actual terms there has not been any significant change in the rights of women within the family - particularly women's rights upon marriage.  This is a significant factor which needs to be examined while formulating the demand for a uniform civil code.  

Continuing in the same vein the second chapter focuses on the issue of maintenance and examines the need to maintain women in the present social structure.  Denial of property rights and economic rights within marriage renders women destitute upon divorce and creates an artificial situation of dependency.  The section also examines the rights of women under different personal laws and particularly the judicial notions  of  an ideal 

 woman under the Hindu Code Bill and the media projection of this concept.

The third chapter specifically focuses on the issue of Muslim women's right to maintenance and the controversy following the Shahbano judgement.  In this chapter, the case law regarding maintenance to Muslim women in the pre-Shahbano phase as well as in the post-Shahbano phase, under the new Muslim Women's (Protection of Rights on  Divorce) Act has been documented.

It is hoped that this compilation will help to bring women's rights to the centre stage of current political context and ensure better rights to women of both majority and minority communities.

Flavia Agnes

October, 1994.

                             Table I  Reported cases of domestic violence in Greater Bombay

Year        

Murders           
Suicides                

Harassment         

         


U/S 302 IPC       
U/S 306 IPC             

U/S 498A and 

r/w S. 304B IPC         
U/S 3,4,5 of                                                                                                                                                                                Dowry Prevention  Act

1986          


4                 

38                      
41

1987         


12                 

45                     
143

1988          


2                 

56                     
152

1989         


13                

103                     
177

1990          


9                 

72                     
143

Source: Social Service Branch, C.I.D., Bombay

Table 2 Disposal of rape in Bombay 1985-1989

Description        
1985      
1986      
1987      
1988      
1989

Registered          
101       
102       
85        
108       
108

Charge sheeted       
93        
96       

76        
104       
100

Convicted             
8         

1        

2          
1         

1

Acquitted            
4         

3        

1          
-         

2

Pending trial        
81        
91       

72        
102        
95

Source: Social Service Branch, C.I.D., Bombay

Chapter 1 :  VIOLENCE AGAINST WOMEN - REVIEW OF  RECENT  ENACTMENTS  

I. Campaign for Reforms in Rape Laws 

1.1.   The campaign

The amendment to rape laws, enacted in 1983, was the predecessor to all the later amendments which followed during this decade.

Sections 375 and 376 of the Indian Penal Code which deal with the issue of  rape  had remained unchanged in the statute books  since 1860.  The amendment was the result  of a sustained campaign against these antiquated laws following the infamous Supreme Court judgement in the Mathura case.

Mathura, a 16 years old tribal girl, was raped by two policemen  within  a police compound.  The sessions court acquitted the policemen on the ground that since  Mathura had eloped with her boyfriend she was  habituated to sexual intercourse and hence she could not be raped.  The court further  ruled that Mathura is a liar and the sexual intercourse was with her consent.  The High Court convicted the policemen and held that mere passive or helpless surrender induced by  threats or fear cannot be equated with desire or will and hence it cannot be deemed as consent. 

The Supreme Court  set aside the High Court judgement and acquitted  the policemen.  The court held that since Mathura had  not raised any alarm and since there were no visible marks of injury on her body  her allegations of rape were untrue,  Her consent was not a consent which could  be brushed aside as passive submission.

The judgement triggered off a campaign for changes in rape laws which included public protests and wide media publicity. The campaign resulted in reducing the stigma attached o the term rape and helped to create a public forum for debate and discussion.

Redefining consent  in a rape trial was one  of the major thrusts of the campaign.  The Mathura judgement had highlighted the fact that in a rape trial it is extremely difficult for a woman to prove that she did not consent  beyond all  reasonable doubt  as was required under the criminal law.  The  Supreme Court judgement had  interpreted that absence of injuries and passive submission implied consent.  The major demand was that the  onus of proving consent should shift from the prosecution to the accused.  Once sexual intercourse is proved, if the woman states that it was without her  consent, then the court must presume that she did not consent.  The burden of proving that she had consented should be on the accused. The second major demand was that in a rape trial a woman's past sexual history and general character should not be used as evidence.2

1.2.   The State response

The response of the government to the campaign was prompt.  When the issue was raised in Parliament in April, 1980, the government assured the house  that the  Law Commission would be asked to look into the demands. The Law Commission  interviewed legal experts and representatives of women's organisations and prepared a report incorporating  the  major  demands of  the anti-rape campaign  regarding onus of proof and the  women's past sexual history. 

The Commission also recommended certain pre-trial procedures - women should not be arrested at night, a policeman should not touch  a woman when  he is arresting her and the statements of women  should be recorded in the presence of a relative, friend or a social worker.  It also recommended  that a police officer's refusal to register a complaint of rape should be treated as  an offence.

Based on these recommendations, the government presented a Bill to the Parliament in August, 1980. But surprisingly, the Bill did not include any of the positive recommendations of the Law Commission regulating  police power.  The demand that a woman's past sexual history and general conduct should not be used as evidence in a rape trial was excluded from the Bill.  The demand that the onus of proof regarding consent should be shifted to the accused was accepted partially, only in cases of custodial rape, i.e. rape by policemen, public servants, managers of public hospitals and remand  homes  and wardens of  jails.

The Bill had certain regressive elements which were not recommended by the Law Commission.  It sought to make  publishing anything relating to a rape trial a non-bailable offence.  This meant a  virtual press censorship of rape trials.  This was ironical because  the public pressure during the campaign was built up mainly through media publicity and public protests.  This provision met with a lot of criticism.  Hence the Bill was referred to a joint committee of the Parliament for further debate.  After soliciting public opinion from a wide section, the committee submitted its report in November 1982.  The  regressive provisions were not deleted  but were made slightly milder.  For instance,  publication of rape trials was made into a bailable offence.  The important provisions of the amendment were: 

1. A new section was added which made sexual intercourse by persons in a custodial situation (policemen, public servants, managers of public  hospitals and remand homes and wardens of jails) an offence even if it was with the consent of the woman. 

2. For the first time a minimum punishment for rape was laid down  - ten  years in cases of custodial rape, gang rapes, rape of pregnant women and minor  girls under twelve years of age and seven years in all other cases.  Even though this was not the major demand, it turned out  to be the most important ingredient of the amendment. 

The delaying tactics of setting up committees by the State had succeeded in robbing the campaign of its initial fervour.  By the time the amendment was passed, the campaign had  virtually died down.  The  enactment was an indication of some measure of success to the campaign.  So although it was inadequate, the amendment was welcomed as a progressive move  - a beginning.   There was a general presumption within the movement that the courts would follow the spirit of the amendment and give women a better deal in rape trials.

After the  amendment, the campaign lost its alertness.  There were hardly any efforts to systematically monitor its impact in rape trials.  So the Supreme Court  judgement in 1989 in a case of custodial rape  by police men (popularly known as the Suman Rani rape case)  came as a  jolt. The Supreme Court had reduced the sentence from the minimum of ten years to five  years. 3   The review petition filed by women's groups against the  reduction of sentence was also rejected. 5  This brought into  focus the need to review judicial trends in rape trials since the amendment.

A scrutiny of the  judgements during the decade revealed that the judgement in the Suman Rani case  was not an exception.  It was merely adhering to the norm of routinely awarding less than the minimum sentence in rape trials despite the statutory mandate laid down by the amendment.  Hence the main component of the amendment i.e. the deterrent provision of stringent punishment was rendered meaningless.  The amendment also did not bring about a  positive change in the attitude of the judiciary despite the well-publicised campaign.   

Here are excerpts of some important judgements which reveal  the   trends in sentencing patterns and expose  the inherent judicial biases in rape trials.

1.3.   The Judgements  During the Campaign

It would come as a surprise  to many that the settled legal position regarding  consent  before the Mathura trial  was not as adverse as one would assume.  In fact, the Mathura judgement had expressed a view which was contradictory to  the   settled legal position in the Rao Harnarain Singh case  where the  Supreme Court, way back in 1958 had held:

A mere act of helpless resignation  in the face of inevitable compulsion, quiescence and  nonresistance when  volitional faculty is either crowded by fear or vitiated by duress cannot be deemed to be  consent.  Consent on the part of the woman as a defence to an allegation of rape, requires voluntary participation, after having fully exercised the choice between resistance and assent. Submission of her  body under the influence of terror is not consent.  There is a difference between consent and submission.  Every consent involves submission but the converse does not always follow.5

This was the settled legal position and was relied upon by many later judgements during the pre-amendment period.  But there was no uniformity in court decisions.  No one could  predict with certainty the outcome of a rape trial.  Much would depend upon the views and attitude of individual judges.

The judiciary viewed rape as an offence of man's uncontrollable lust rather than as an act of sexual violence against women.  There was also a  great concern for youth offenders. The  following  Supreme Court judgment of 1979  by Justice Krishna Iyer, one of the most progressive judges of the Supreme  Court,   is an indication of this trend.

The description of the offence in the judgement  is as follows:  A philanderer of 22 years overpowered by sex stress hoisted himself into his cousin's home next door in broad day light, overpowered the temptingly lonely prosecutrix, raped her in hurried heat and made an urgent exit having fulfilled his erotic sortie. 

The reasoning for the reduction of sentence was: Youth overpowered by sex stress in excess. Hyper sexed homosapiens cannot be habilitated by humiliating or harsh treatment. As part of sentencing package curative course for the prisoner should be designed to rid his aphrodisiac overflow and restore him into safe citizenship.   Accused is barely 22 years.  He has a young wife and farm to look after.   Given correctional course his erotic aberrations may wither away.   Taking an overall view of the criminal and familial factors involved, the societal proneness to sex and people's abhorrence of released prisoners, sentence is reduced.6  This judgement was relied upon  in several later judgements to reduce the sentences of young offenders.   

But as can be observed by another judgement of Justice Krishna Iyer delivered a few months later, i.e.  in  early 1980,   a  new sensitivity regarding the issue of rape within the judiciary can be discerned   which can safely be attributed to the newly evolving  anti-rape campaign.  Regarding uncorroborated testimony of the victim  it was  held:   The Court must bear in mind human psychology  and  behavioural probability when assessing the credibility of the victim's version.7

In the same judgement, the   court also  cautioned against stricter laws:  Reflecting on this case, we feel convinced that a socially sensitised judge is  a better statutory armour against gender outrage than long clauses of a complex section with all the protections writ into it. The judgements of the post-amendment period have proved these apprehensions to be correct.

In another judgement reported in the same year, the Supreme Court commented favourably on  the campaign:  When rapists are reveling in their promiscuous pursuits and half of humankind - womankind is protesting against its hopeless lot,  when  no woman of honour will accuse another of rape, the Court cannot stick to its fossil formula and insist on corroborative evidence.8

In a judgement  case reported in   1981, where a 16 year old girl was gang raped,  the court held:  The fact that there in no injury and the girl  is used to sexual intercourse is immaterial in a rape trial.9

In 1982, in a case of gang rape, relying upon the Rao Harnarain Singh judgement, the Orissa High Court held that the consent  must be voluntary.  A  mere  non-resistance or passive giving in  under  duress cannot be construed as  consent.10

In a landmark judgement of 1983 the Supreme Court held that corroboration  of a victim's  evidence is not necessary:  In the Indian setting, refusal to act on the testimony of the  victim of sexual  assault in the absence of corroboration is adding insult to injury.  Why should the evidence of the girl or a woman who  complains of rape or sexual molestation  be viewed with the aid of spectacles tinged with doubt or disbelief?  To do so is to justify the charge of male chauvinism in a male dominated society.11  

The judgement  reflects the concern  expressed by  the  women's organisations during the anti-rape campaign.  These  judgements  tend to substantiate the premise that  there was sufficient scope within  the statute as it stood then, to  interpret it  progressively if the judiciary so wished.  

But there  was no uniformity and the pendulum swung from one extreme to the other as in the case of Mathura.  The amendment was supposed to rectify the situation by laying down  clear guidelines which would not only  bring a certain degree of  uniformity  but also change the attitude of judiciary regarding women during rape trials. But unfortunately,  the judgements in the post-amendment period convey a dismal picture.

1.4.   The Judgements During the  Post-amendment Period:

1.4.1.   Conservative Notions  Regarding  Women's Sexuality:

1984, the first year after the amendment, started off with a judgment which reflects an extremely  negative view of women's sexuality.  A   school teacher had seduced a young girl but  when she conceived he  refused to marry her.  The girl filed a complaint that since her  consent to sexual intercourse  was given under  a false promise of marriage,  it  was not a valid consent.  Hence the act amounted to rape.  The Calcutta High Court held:  Failure to keep the promise at a future uncertain date does not amount to  misconception of  fact.  If a fully grown girl consents to sexual intercourse on the promise of marriage and continues to indulge in such activity until she becomes pregnant, it is an act of promiscuity.12

This judgement was relied upon in several later cases   where girls were  seduced with  a false promise of marriage,  to acquit the accused.  In fact there is only one positive judgement on this issue which  has held that consent given under a promise of marriage is tainted consent and has clarified further that no one should be permitted to reap the benefits  of  fraud in sexual matters.13

In another disturbing judgement reported in 1989, the Bombay High Court set aside a conviction by the sessions court in Kolhapur. The  girl who was in love with the accused had voluntarily accompanied him  to his friend's house.  At night they slept in a small room along with the hosts.  The accused suggested intercourse but the girl was unwilling.  The accused overcame her resistance and raped her twice during the night.  The girl was found in the company of the  accused by the police on a complaint filed by her father.  The medical examination revealed that the girl's hymen was torn.  There was blood on her underwear.  But no blood or semen on any other garment.  The sessions court held that the girl was a  consenting party, but was less than 16 years of age and hence her consent was not a defence for the accused.  So the judge  reluctantly imposed one month's simple imprisonment and a fine of Rs.1000/-.

In appeal, the High Court held that since there was a discrepancy between the school certificate and birth certificate, the benefit of doubt should go to the accused.  So  in order to grant this benefit to the accused, she was deemed a major i.e. above 16 years.   Regarding penetration, it was held:  In a small room in the presence of  other people, the  girl  would have felt ashamed and  it is difficult to believe that the accused could  have intercourse with her twice.  It is possible that the accused may have  tried to gratify his aroused passion by necking the girl.  To overcome this, he may have forcibly touched her private parts with his  hands.  This was misunderstood/misconstrued by her.  Evidence lacks the degree of  credibility required for recording a conviction under S.376 of the  IPC.14 

Forcible penetration  of finger does not amount to rape, under the patriarchal scheme of things.  But in this case, even while the judge admitted that the hymen was ruptured because of  forcible   finger penetration,  it did not  even amount to assault.  Further the  judge seems to assume that in a rape case, the  girl can exercise her choice as to  when and in whose presence  to get raped and the option of feeling shy during the rape.

In another case,  a tribal woman was raped by a police constable who entered her house at night on the pretext of searching the house. Her husband who was a night watchman was away at work.  The Bombay High Court upheld the  acquittal by the sessions court at Dhulia  on the following ground:  Probability of the prosecutrix who was alone in her hut,  her husband being out, having consented to sexual intercourse cannot be ruled out.  Benefit of  doubt must go to the accused and acquittal cannot  be interfered with.15  

1.4.2.   Leniency Towards Youth Offenders:

One of the most important ingredients of the 1983 amendment  is the clause regarding minimum  punishment of ten years in cases of custodial rapes and child rapes.  But it appears that this clause was incorporated merely to appease the activists rather than with any serious intention of adhering to it as this provision is in direct  contrast with the progressive legal theory of leniency towards offenders.

Usually, in  child molestation cases, the offenders are the  youth. This brings about a clash between the two theories mentioned above i.e minimum punishment of ten years in cases of rape of girl children   and leniency towards youth offenders.  In such a situation, since our criminal jurisprudence grants  all advantages to  the accused,  leniency towards youth  offenders will prevail. Hence the statutory provision of a mandatory minimum sentence is over ruled.    Some important cases where this clash of legal theories is evident are  mentioned  below.

In a case reported in 1984, a  seven  year old  girl was raped by a boy of 18.  She was severely injured and was left in an  unconscious condition.  The  sessions court convicted the accused to five  years  rigorous imprisonment.  The  appeal  to enhance the sentence was dismissed on the following ground: Although  rape  warrants  a more severe sentence,  considering that the accused was  only 18 years of age, it would not be in the interest of justice to enhance the sentence of five years imposed by the trial court.16 

In another case of 1987,  a eleven  year old girl was raped by a youth while another kept her pinned down to the floor and gagged her  with her own sari.  The sessions court convicted  the accused with five  years imprisonment.  In an appeal to enhance the sentence, the  Madhya Pradesh  High Court went to the extent of holding:  Increasing cases of personal violence and crime rate cannot justify a severe sentence on youth offenders.17 

In a case of 1989, a nine  year old  was raped by a 21 year old youth in a pit near the bus stop.  There were two  eye witnesses.  The girl had bite marks  and her  hymen was ruptured.  The sessions court convicted the accused to life  imprisonment and a fine of  Rs. 500/-.  The Delhi High Court set aside the conviction and acquitted the accused  on the ground that  there was  injury to the accused only on the body and not on the penis.  The court ruled that  in a rape of a minor by a fully developed male, injury to the penis is essential.

While Mathura was expected to  put up sufficient resistance to suffer injuries on her own person,  the  situation seems  to have deteriorated and  now the victim is expected to  put up even more resistance to the extent that the accused also sustains  injuries - not just on his body but even on his penis!  It needs to be pointed out that the girl in question was only nine years old, while her assaulter was a robust man of 21 years.18

In the cases discussed above, the High Courts had shown leniency towards youth offenders.  But in rare cases, the courts express a contrary view and   concern over such leniency in sentencing.  For example, in a rape case of  a ten  year old girl, the trial court had sentenced the accused  to three years.  In appeal the High Court held: Imposing a sentence of three  years is like sending the accused to a picnic.   The judge erred in his duty in not imposing a deterrent punishment.  But since the State had not appealed against it, it would not be just and proper to enhance it.19

Since a sentence of three years  is   far less than the minimum sentence stipulated in the 1983 amendment,  the High Courts have the inherent power to act in the interest of justice. But   between the  attitude of the judiciary  and the lapses  of the executive, sufficient space is provided for the accused to wriggle out of a deterrent  punishment which is stipulated by the statute.

1.4.3.  Concern Over Loss of Virginity and  Prospects of Marriage:

The rare positive judgments are those  where young girls were brutally attacked and had  received multiple injuries.  So there was not much difficulty in proving the case  beyond reasonable doubt   as is required under the criminal jurisprudence.   Since the girls were very young,  the issue of  their  consent was an   irrelevant factor at the trial.  But even in such cases,  the  court does not concern itself to addressing the trauma suffered by a minor girl and  the extent of her  injuries.  The concern of the judiciary is limited to the loss of   virginity  and prospects of marriage. 

In the following case  a young girl was dragged into the forest,  kept there whole night and was raped.   She received severe injuries and was bleeding profusely.  While upholding the conviction by the sessions court, the High Court held:  The girl was a virgin upto the time of rape.  It is difficult to imagine that an unmarried girl would willingly surrender her virtue.   Virginity is the most precious possession of an Indian girl and she would never willingly part with this proud and precious possession.20

The judiciary seems to endorse the view that virginity is more precious for Indian women and hence  its violation a grave offence.  Conversely, the rape of other women is viewed as less serious.  Hence rapes of foreigners are not taken seriously in our country.  In this context one may recall the comment of the Chief Minister of Kerala.   While replying to a concerned query regarding  increasing incidents of rape of foreigners on the beaches of Kerala, the Chief Minister  is reported to have stated that for foreigners  rape is like drinking tea. 

In a   positive judgement reported in 1988  a ten year old girl was raped by a 45 year old man. While convicting the accused, the court imposed a fine of  Rs.5,000/-   and ordered that the amount  should  be paid to the girl as compensation. But the reasoning behind the order:  The amount will be useful for her marriage expenses and if married will wipe out the anguish in her heart.21 

One wonders whether there is an implicit statement that the marriage expenses  will be higher because the girl is a victim of rape.  One also wonders why the anguish in her heart is linked to her marriage.

In another case of gang rape,   five  men raped a seventeen  year old  girl.  The court imposed a fine of Rs.10,000/- on the first accused and Rs.5,000/- each  on the remaining four accused.   Justifying the heavy fine on the accused the  Kerala High Court commented: The court must compensate the victim for the deprivation of the prospect of marriage and a serene family life, which a girl of her kind must have looked forward to.22 

This judgment also makes a  valuable comment in  the  manner cross examination of a woman in a rape trial is conducted which is discussed later in this chapter.  But inspite of all  its positive comments, the High Court in appeal reduced the sentence from five years to three years while the stipulated minimum sentence  for a case of gang rape is ten years.

The judgment also hints that there are certain type of girls who value their chastity and prospects of a serene married life more than others, basically that there good women  who need to be protected and the bad women who can be violated.   This attitude is expressed routinely  in rape cases by all courts including the Supreme Court.  For instance, while ruling in the woman's favour  regarding corroboration, the Supreme Court held:  When a woman is ravished  what is inflicted is not merely physical injury but a deep sense of deathless shame..... when no woman of honour will accuse another of rape and there by sacrifice what is dearest to her, the court cannot cling to a fossil formula and insist on corroborative testimony.23 

The preoccupation of the judiciary regarding prospects of marriage extends from the victim to the daughter of the rapist as the following judgement indicates.  A  government servant had raped his daughter's schoolmates aged 10 and 12 years, in the year 1975.   The sessions court convicted the accused.  In appeal the High Court upheld the conviction but reduced the sentence to two and a half years.   In 1983, the Supreme Court, even  while ruling favourably  on the issue of corroboration, reduced the sentence and held: The incident occurred seven  years ago.  The accused must have suffered great humiliation.   The prospect of getting a suitable match for his own daughter have perhaps been marred due to the stigmas attached to a conviction for an offence of rape.   Taking into account the cumulative effect of these circumstances and an overall view of the matter,  the ends of justice will be satisfied if the sentence is reduced.24

Further if the woman  gets  married to another man while the case is pending in court, the court presumes that since the rape did not `mar the chances of marriage', the offence is less grievous and merits reduction of sentence.  In a case concerning a tribal girl, two persons entered the house in her father's absence, dragged her by her hair, and forcibly took her to a nearby jungle and raped her.  The sessions court awarded four years for the offence of rape and another four years for kidnapping.

In appeal the High Court held that the girl was not minor and hence the charge of kidnapping and abduction cannot be sustained. The charge of rape was sustained but the sentence was reduced to the period  of imprisonment already  undergone by him i.e. two months and 24 days. The grounds on which the court reduced the sentence was that the accused was a youth of 21 years and that the rape did not result in any serious stigma to the girl.  In a shocking statement the court ruled: Sexual morals of the tribe to which the girl belonged are to be taken into consideration to assess the seriousness of the crime.25  This judgement was reported in the law journal in the year 1992!      

1.5.   Categories of Sexual Offences:

The judgements discussed above reveal that  the campaign  has not succeeded in evolving a new definition of rape beyond  the parameters of a patriarchal framework.  In fact,  the same old notions of  chastity, virginity, premium on marriage and a basic  distrust of women and their  sexuality are  reflected in the judgements of the  post-amendment period.

Penis penetration continues to be the governing ingredient in the offence or rape.  The concept of  penis penetration   is based on the control men exercise over their  women.  Rape violates these property rights and may lead to pregnancies by other  men and threaten the patriarchal power structures.  The campaign did not succeed in transcending these archaic values.

Within this framework of penis penetration, an  offence  of sexual assault can be tried under three different categories  i.e. rape, attempt to rape and molestation.  The categorisation is based on the proximity to penetration.  For instance, an  unsuccessful  attempt  to penetrate is  categorised as attempt to rape (S. 376 r/w S.511 of IPC) which warrants only half of the punishment which can be awarded for a successful penetration.

Further, every case of indecent assault upon a woman does not amount to an attempt to rape.   The prosecution has to prove that there was a determination in the accused to gratify his passion  at all events and in spite of all resistance.  When the accused could not go beyond the  state of preparation, it will be viewed as merely  an act of  violating a woman's  modesty as it does not amount to an attempt to rape. 

Violating a woman's modesty (S.354 IPC)  is a lesser offence.  It is  bailable and  the trial will be conducted by a magistrate's court.  The maximum punishment which can be awarded for violating a woman's modesty is two years. As rape and attempt to rape are deemed grievous  offences, they are non-bailable and the trial is conducted by the sessions court. The maximum punishment for an offence of rape is life imprisonment.

Since the difference between rape, attempt to rape and violating modesty is one of degree only,  to prove  determination  on the part of the accused, the description of the offence has to be graphic bordering on the obscene, as the  judgements discussed in this section indicate.  The  first two judgements were reported in  1927 and the third one in 1933.

i. An  18 year old youth stripped a five and a half year old girl  and  made her sit on his  thigh.  There was no bleeding or redness of the vagina or any other marks of injury.  The hymen of the girl was intact and the child had not cried.  But the court held that it was an attempt, although unsuccessful,  to penetrate and it amounted to an attempt to commit rape and not merely violating the modesty.26

ii. The accused had slipped into the house of his neighbour, through the roof and untied  the strings of the salwar of the daughter, aged around 10-11 years,   who was sleeping. The accused was struggling with the girl, when her mother, hearing her screams entered the room.  At this point the accused ran away.  The court held that there was determination on the part of the accused to commit rape and convicted him of the offence of an attempt to commit rape.27

iii. The accused caught hold of the girl, threw her down, put sand in her mouth, got on to her chest and attempted to have intercourse with her.  He could not succeed on account of the resistance offered by the girl.  Hearing her screams people arrived on the scene and the accused ran away.  The court held that the accused had gone beyond the state of preparation and  his act amounted to an attempt to commit rape and not merely violating the woman's modesty. 28

In order to draw  a comparison between the  judgements of this era and the later period,  here is  judgement of 1967.  It  gives a vivid description of the difference between  attempt to rape and molestation in  the following words: Where the accused felled  the woman on the ground, made her naked, exposed his private parts and actually laid himself on the girl and tried to introduce his male organ into her private parts despite strong resistance from her, the act amounted to an attempt  to commit rape. But when there is no injury found on the private parts or any other part of the body of the woman, but the accused found lying over her, it was held that the act amounts only to an offence under S.354 IPC and not an attempt to  rape.29

A comparison of the judgements of 1927 and 1967 reveals that if at all there is any change in judicial  attitudes it is for the worse.  But our concern here is to assess the  attitude,  of the  judiciary  in recent years.  Hence a random sampling of judgments in the last decade is given below:

1982:   A lady doctor was travelling by bus at night. She felt the hand of a man sitting behind her on her belly.  Initially she was confused but later she  realised that the man was deliberately trying to touch her breasts.  The man turned out to be a high ranking police officer of IPS cadre.  When the woman realised what the man was trying to do, she took out her chappal and beat him up.  She did not lodge a complaint.  But the incident led to demonstrations  all over the state. There is a derogatory  comment  in the  judgement regarding the public protests: The ripple caused by a hand over a belly covered the whole of Orissa.  The public pressure led to a judicial enquiry.  The enquiry conducted by a sitting judge,  Justice S.K. Raj,  held that the allegations are true.   

This led to the filing of a case of molestation, by the Under Secretary to the Government of Orissa before the court,   two years after the incident.   The enormous amount of public pressure generated by the incident led to the case being transferred to a court outside Orissa.  Hence the case was tried by the court in Dhanbad.  The Advocate General of Bihar represented the State. The officer was convicted with six  months of   simple imprisonment. 

Since the concerned  officer would have lost his job because of the conviction, he filed an appeal, which resulted in the acquittal on the following grounds: Merely by putting a hand on the belly of a female  it cannot be construed as using criminal force for the purpose of committing an offence or injury or annoyance. Use of criminal force or assault against a woman is essential for the purpose of outraging her modesty.  There should also be an intention to outrage the modesty of a woman.

The court held that the touch could have been accidental or with an intention to draw her attention.   The court further held that since the lady doctor had beaten up the accused and had not bothered to file a complaint,  she must have been satisfied with the punishment meted out to him.   Further, since there was no corroboration,  the benefit of doubt must go to the accused. 30

1983:  A  woman was bodily lifted by three  men and kept under wrongful confinement. There was also  an attempt to commit rape.  The woman had not mentioned about it  to any of the witnesses.  The men were convicted for the offence of kidnapping, wrongful confinement and molestation.  But on appeal they were acquitted of the charge of kidnap and molestation and were held guilty only of the offence of wrongful confinement.  Regarding the attempt to rape or molestation the court held  that the solitary evidence of the woman was not reliable and not worth accepting in the absence of corroborative evidence.31

1984:  A   young college student  attempted to rape his neighbour, a married woman.   But while opening the strings of her salwar,  she grabbed a kulhari and gave him a blow on his thighs.   The boy ran away.  The sessions court convicted the accused of an attempt to rape and sentenced him to two years rigorous imprisonment and a fine of Rs.100/- .   In appeal, the High Court held:   Since the wounded accused did not come back, he was not determined to have sexual intercourse at all events.  Hence it  was not an attempt to rape but   merely violation of a woman's modesty.32

1989:  The  accused dragged  a nine year old girl near the bushes,  threw her down and removed her under garments.  Then he got over her and tried to penetrate.  The girl started screaming. On hearing her screams her father approached the site  and  he found the accused.  The girl  was in great pain.  Her hymen was ruptured which resulted in profuse bleeding. Due to the pain the girl did not permit the doctors to carry out an internal examination. Hence the exact extent of the vaginal tear could not be determined.

The First Information Report (FIR) was lodged by the father who died while the case was pending in the trial court hence he could not be called to court to give evidence.  The defence  plea was that the girl had not lodged the FIR.  It was lodged by her father on a false charge because of enmity.  Giving maximum benefit of doubt to the accused the trial court convicted the accused only of an attempt to commit rape and sentenced him to two years rigorous imprisonment and a fine of Rs.500/-. In   appeal the High Court commented that the accused had erroneously escaped punishment for rape but held that since the State had not appealed against it,  it was not proper to look into this question.33    

1990: Two persons went to a school, dragged a girl who was studying in the tenth standard,  kicked her, slapped her and snatched her watch.  They were  convicted by sessions court under S. 354 for violating the girl's modesty.  In appeal,  the  High Court  held that it is not enough if the woman was pushed or beaten.  The assault should be with the intention to outrage her modesty or knowing it would outrage her modesty.34 

                                                                                                                                                         The offence  which is termed  attempt to rape  is precariously perched  between  successful penetration and  beyond the stage of preparation,  which is extremely difficult to achieve as the following case reported in 1991 indicates.  The accused had loosened the petticoat cord of the woman  and was about to sit on her waist,  when she  woke up and cried out for help.  The sessions court had convicted the accused with six months imprisonment for attempt to rape.  In appeal, the High Court acquitted him on the ground that the  act had  not advanced to the stage of  attempt to rape but was  only at the stage of preparation for the same and hence  acquitted the accused.35

The following case reported in 1992,   occurred in  police barracks.  While the girl and her mother were asleep, an Asst. Sub-Inspector of Police entered the barracks and attempted to rape the girl.  The girl woke up and gave the accused blows and the accused fled.  The sessions court convicted the accused.   In appeal,  the High Court acquitted him  on the ground that since the  accused did not   exhibit any  indecent gestures or assault the girl,  the  act did not amount to attempt to rape.  The court elaborated that there may be intention or expression, but an indecent assault upon a woman  does not amount to attempt to rape unless there is determination on the part of the accused to fulfill his  desire in spite of resistance.  Further the court explained that the  an intention to commit rape is very different from an intention to have an improper connection.  The incident had occurred in the year 1983 and nine years later the accused police officer was acquitted by the High Court  relying upon an argument  which virtually amounts to splitting hairs.36

1.6.   Absurd Notions of Modesty and its Violation:

One can observe from the above discussion that the categorisation of sexual offences  with the  centripetality of penis penetration is not only absurd but also results in grave injustice to women.  The ridiculous extent to which this absurdity can be stretched is emphasized  by the  following judgement. The range of opinions within the judiciary towards women and their sexuality are revealed in the judgement.

The case concerned the molestation of a seven and a half month old baby by one Major Singh. The sessions court convicted the accused. In appeal,  a  Full Bench (three judges) judgement of the Punjab High  Court acquitted the accused.  But the majority view differed from the minority view.

Majority View:  Appellant having fingered the private parts of the victim girl causing injury to those parts did not commit an offence under S.354.  There is no abstract concept of modesty which can apply  to all cases.  Modesty has relation to the sense of propriety of behaviour  in relation to the woman against whom the offence is committed.  In addition to the intention, knowledge and  physical  assault,   a subjective element, as  far as the woman against whom the assault is committed, is essential.

Minority View: (which perhaps offers the most  sound analysis amongst the range of opinions expressed)   Any act which is offensive to the sense of modesty and decency and repugnant to womanly virtue or propriety of behaviour  would be an outrage or insult to the modesty of a woman.  It will not avail the offender to contend that  the victim was too old or too young to understand the purpose or significance of this Act.  The language does not indicate that the intention of legislature is to limit it to females above a certain age who had attained sufficient maturity of thought and understanding. The intention of the legislature is  protection of an attribute that is peculiar to women not in reference to a particular victim but as an attribute associated with female human beings as a class.37

The State  appealed against the acquittal  to the Supreme Court.  The three judges who heard the case expressed three different viewpoints. 

First View:  When any act is done to or in the presence  of a woman which  is clearly suggestive of sex according to the common notions of mankind,  that act must constitute an offence under S.354 IPC.  When the action of the accused in interfering with the vagina of the child was deliberate he must be deemed to have intended to outrage her modesty. The intention or knowledge is the crucial factor and not the woman's feelings.

Second View:  (which supported the first view  but  on a  totally different basis)  The essence of a woman's modesty is her sex.  The modesty of an adult female is writ large on her body.  Young or old, intelligent or imbecile, awake or sleeping, the woman possesses a modesty capable of being outraged.  Whoever uses criminal force to her with intent to outrage her modesty commits an offence punishable under S.354 IPC. The reaction of the woman is relevant but its absence is not always decisive as for instance when a man with a corrupt mind touches the flesh of a sleeping woman.  She may be unable to appreciate the significance of the act, nevertheless the offence is punishable.  Where the victim is a baby she has not yet developed a sense of shame and has no awareness of sex.  Nevertheless, from her very birth she possesses the modesty which is the attribute of her sex and hence it can be violated.

Third View (Expressed by the Chief Justice, which differed from  the above two view):  In order that a reasonable man may think that an act was intended or likely to outrage the  modesty, he has to consider whether the woman concerned had developed a sense of modesty and also the standard of that modesty.  Without an idea of these he cannot decide whether the alleged offender intended to outrage the woman's modesty or his act was likely to do so.  To say that every female of whatever age is possessed of  modesty capable of being outraged seems to be laying down a rigid rule which may be divorced from reality.   There obviously is no universal standard of modesty.   A female baby  is not possessed of womanly modesty.  If she does not, there could be no question of the respondent having intended to outrage her modesty or having known  that his act was likely to have that result.38

But before we move on, the definition of modesty as expressed by the High Court of Punjab needs special mentioning. The Penal Code does not define the term and hence a dictionary meaning was  sought.  The court held that the  term modesty is derived from the word modest.  The meaning  of modest is  decorous manner and conduct not forward or lewd and shamefast.  And within this framework, it appears that the judiciary adjudicated  upon a heinous sexual assault on a cherubic infant by a person using the title of Major.  And after a  long and tortuous  journey, finally if there is conviction, the maximum sentence that can be awarded is two years imprisonment!

1.7.  Towards a New Definition:

Today, the women's movement  is in the process of evolving  a definition which is  broad enough to encompass the range of sexual violence to which women and children are subjected to.   But embarking on this task, certain  factors  will have to be kept in view.

1.7.1.   Basic Premise of the Criminal Legal System:  

In a criminal trial, the state is the party which is prosecuting.  The accused is the defendant.  Since an individual who is vulnerable and powerless has to fight against the all powerful state machinery, the Criminal Procedure Code and the Evidence Act lay down strict procedural rules so that there is no abuse of power resulting in the denial of justice to the individual. All  advantages during the trial have to be granted to the accused. This is the basic premise upon which the civil society rests.

To protect the individual against the might of the state  power an independent judiciary is essential and the burden of proving the offence beyond reasonable doubt  rests  entirely upon the prosecution.  If the prosecution fails in this venture, the benefit of doubt must go to the accused. While the judiciary has the power to use its discretion regarding the sentence, the Penal Code lays down the maximum sentence that can be awarded for each offence.

While  redefining the offense of sexual assault, the challenge before the women's movement is  to ensure that the delicate balance between the state and the individual is not tilted in favour of the stateand simultaneously, strict adherence of the rules of natural justice do not result in miscarriage of justice to victims of sexual offences. 

1.7.2. Lapses in Investigations:  

Most rape cases do not result in conviction due to lapses in investigations and medical reports.  Since the conviction can only be based on evidence on record, the trial court will not convict the accused unless the  medical and forensic reports corroborate the victim's statement.  Slipshod investigations, delayed and indifferent medical reports and lack of vigilance during the trial are the  major cause of acquittals in rape trials.  In a rape trial the victim is merely a witness who is termed as prosecutrix.  She has no other role than to give evidence when called upon to do so. 

The  burden of conducting the prosecution  is the sole responsibility of the state.  Only in a rare case will the permission be granted to appoint a public prosecutor of the woman's choice.  In such a situation, a victim has absolutely no control over the judicial processes in a rape trial.  Unless the procedural lapses are plugged, merely enhancing the sentence will not have any value as a deterrence.  This fact has been amply proved by the cases cited in this chapter.  

1.7.3.  Delays in Court Rooms: 

Usually it takes around five to ten years for a rape case which has resulted in conviction to be decided by the High Court. (See Table 4)It can be argued that delays in court room and indifferent trial is the bane of our legal system and not a specific syndrome of a rape trial.  But if the purpose of the trial is to act as a deterrent, rather than prolonged sentence of life imprisonment a less severe sentence but within a stipulated time limit might be a greater deterrence.

At one level there are delays and at the other level the benefit of the delays is awarded to the accused as  on this ground the sentence is reduced even when the  conviction is upheld.  The  Appeal Courts  justify the reduction of sentence  on the basis that a considerable  time has elapsed since the occurrence of the crime and hence ends of justice will be served through the reduction of sentence.  This amounts to adding insult to injury. 

1.7.4.   Voyeurism and Titilation in Rape Trials: 

Unfortunately, in a rape trial, the opposing parties - the prosecutiona and defence - right from the accused and his advocate to the public prosecutor and the trial judge share a similar attitude of voyeurism and a rape trial becomes a titillating sexual farce. A slogan coined during the Mathura campaign in early eighties Mathura was raped twice, first by the police and then by the court is as relevant today as it was then.  Very few judgements comment upon the humiliation and indignity a woman faces in a rape trial.   The following is one such rare judgement, which indicates the level to which the defense lawyers can stoop.The mark of  civilisation of our system is reflected in the way the witness is treated.  I can see no reason why the victim was asked as to  which organ is used to copulate, how she felt when accused No.1 inserted his organ, whether she felt warmth of seminal discharge of all five accused and so on.39 The case concerned the gang rape of a seventeen year old girl suffering from epilepsy by five men while she was sleep walking.

1.7.5. Office of the Public Prosecutor:

The shortcomings in rape trials  such as the lapses in investigation and delay in the court rooms have been highlighted and criticised upon in recent times.  However, it is pertinent to note that the problems faced with regard to the office of the Public Prosecutor have neither been recognised nor articulated by the women's organisations and women's activists.

In a rape trial, the prosecution is conducted by  the Public  Prosecutor, who is  State-appointed.  The victim's interests are not protected as she has no role to play in the trial except as a prosecution witness.  She is not a party to the case, which is between the State, as represented by the Public Prosecutor, and the defence, representing the accused. A procedure exists for appointing a special prosecutor at the request of the victim.  However, permission for this needs to be obtained from the State Law Department. Not only is  the procedure  time-consuming but also that  there are many criteria laid down for the special prosecutor to be appointed, such as that he/she must have a minimum of ten years' practice and that he/she can accept as fees only  an amount equal to that taken by a public prosecutor - which is a pittance.  As a result, the victim has no access to the most knowledgeable and experienced criminal lawyers, who would obviously charge much more.  In any case, permission for appointment of special prosecutor is not granted in most cases, which leaves the victim's quest for justice totally at the mercy of the Public Prosecutor.

The Office of the Public Prosecutor is among the lowest paid in the legal profession. As it is more lucrative to be a private practitioner, the more efficient and skilful advocates opt for private practice.  Thus, the quality of legal representation rendered by the public prosecutors is  comparatively low.  Apart from this, the major problem that is rife today is that the public prosecutors are prone to taking huge bribes from the accused persons, police and others, especially since they are not well-paid.  In the bargain, public prosecutors often form a nexus with police officers, accused persons and the defence lawyers, and act in collusion with them, thereby causing detriment to the victim's interests.

Another anomaly to be noted in this regard is in cases of custodial rapes, where police officers are the accused persons and persons covering up the  crimes.   Police form part of the state machinery, and when a rape is committed by a police officer, it is a crime by the state per se.  The public prosecutor has a liaison with the police officers and  is another officer of the state.  Thereby he shares the interest of protecting the state (police) officials.  It is absurd that such a person is appointed to prosecute the case and help in conviction of such police officers.  What worse a deal can the rape victims bargain for?    

This collusion formed by the public prosecutors with the police, accused persons and defence lawyers acts as a spider's web, which the victim of rape can neither penetrate nor extricate herself from.  The effect of this is that the victim's interests are  side-stepped in their entirety.  Very little scope exists for women activists or organisations to interfere in this regard.  At the most, they can be appointed as interveners, if the court permits.  Most often, the courts consider it to be an interference with the court process and hence do not permit the same. If at all appointed, the role of such interveners is passive.  While they can subject the public prosecutor to strict scrutiny,  they cannot argue in the court even if the prosecutor does not put forward cogent arguments, and even if it is in the interests of justice that the interveners do so.

Seen in this light, it is requisite that the Office of the Public Prosecutor is studied and scrutinised, especially in relation to the role it plays in rape trials.  Unless the Office of the Public Prosecutor is made an independent body, over which the state machinery has no control, prosecution in rape cases would merely be a facade and rape victims would continue to be denied justice.

1.7.6.   Sexual Assaults of a Varied Range:  

In all criminal offences, injury and hurt caused by using weapons is more grievous than the one caused by the use of limbs but in the case of rape, the injury caused by the use of iron rods, bottles and sticks does not even amount to rape.  Many Western countries have totally abolished the term, rape  and renamed it as sexual offences.  The British Parliament passed a Sexual Offences Act in 1956.  The punishment is determined by various factors including the amount of  injury caused.  By this definition the distinction  between rape, attempt to rape and violation of woman's modesty is abolished and these  are treated as offence of a similar category and punishment is based on the severity  of the offence.   But in India we have continued with the archaic British definition of the Victorian era. 

1.7.7.  Rape of Minor Girls between 16 and 18 years of age:

Proof of age of the rape victim is crucial since the consent of the victim is immaterial in cases where she is below 16 years of age.   The burden of proving the age is squarely placed on the prosecution.  If the prosecution fails to prove that the girl was below 16 years of age, then it would have the additional burden of  proving that the girl did not consent to the sexual intercourse.  Difficulty arises in proving the age in cases where no birth certificate can be produced.  Courts have given contradictory opinions on the credibility and weightage to be given to school certificates, ossification tests (approximate determination of age based on development of the bones) and the like.  The difficulty is further heightened by the judicial pronouncements that ossification tests carry a margin of error of two years and the benefit of doubt is to be given to the accused.  As a result, unless the girl is clearly below 14 years of age, no conviction can take place without irrefutable proof of absence of consent.This results in grave injustice to teenage girls bordering on the age of majority.  Hence determination of the girl's age should not be left to judicial discretion.  

Further, there is a discrepancy between the age of majority for all other legal purposes (which is 18 years) and for the offence of rape (which is 16 years).  This has led to an anomalous situation in which  a girl is presumed to be incapable of taking independent decisions in other matters unless she is 18 years old, but is capable of consenting to sexual intercourse if she is above 16 years of age.  This anomaly is sought to be eliminated in the proposed Bill by increasing the age of majority to 18 in rape cases. 

1.7.8.   Custodial Rapes:  

The amendment of 1983  tried to address the issue of custodial rape by shifting the burden of proof.  But rapes by police and people in authority have continued and as a rule, the courts have refrained from going away from the established norm of burden of proving the offence on the prosecution Hence the section which has laid down a new category of sexual offences has gone unnoticed in the annals of law.  Even in well publicised cases like the Suman Rani rape case, the discussion has been more on the conduct and character of the girl rather than the issue of custodial gang rape which tendency is disturbing.  Unless specific case law is evolved  by the higher judiciary,  this new offence will not be of any use while dealing with  rape trials at lower rung of the judiciary in trial courts. In a span of ten years since the amendment, hardly any case has commented upon this section which is rather perturbing.

1.7.9.  Rapes in Situations of Emotional and Economic Dependency:

The 1983 amendment, defined custodial rape only in reference to the state power and has left out a whole range of sexual offences committed by family members outside its purview. Between the years  1991 and 1993, in six of the reported cases the accused persons were fathers, or persons in authority.  Unless these offences are defined under a special category, by using the established norms and procedures it will be difficult to secure convictions in rape cases concerning persons in authority, both within the family and outside.

Many countries have defined marital rape as an offence.  But in our country,  the definition  of rape  excludes marital rape in specific terms , i.e. forced sexual intercourse by husband does not amount to rape.  The 1983 amendment laid down that a rape by a husband who is legally separated amounts to rape.   But surprisingly, while in other cases the minimum sentence was seven years, in this case the act laid down a sentence of two years under a strange and perverse logic that it (i.e.forced sexual intercourse an act against which the woman has registered a criminal case!) might lead to reconciliation.  Since our state - judiciary, police and legislature view marriage as the be all and end all of a woman's life, perhaps this is not very surprising.

1.7.10. Reversing the Convictions only in Exceptional Cases:  

While the  High Courts in appeal express great caution in enhancing the sentence or reversing the order of acquittal, reversing the order of conviction and reducing th sentence is routinely done.  Out of the 65 cases reported during the period 1980 -1989 there was conviction in the trial court in 55 cases. (Table 3)  But in appeal, the High Court upheld the conviction only in 39 cases.  Of these 39 cases, in 17 cases while upholding the conviction, the court reduced the sentence.  There were hardly any case where the court had awarded the minimum sentence stipulated by the amendment.  Regarding acquittals by the higher judiciary, Justice Krishna Iyer has commented: unless very strong circumstances can be shown to reject the verdict of the trial courts, confirmation of conviction by courts below should be a matter of course.  Judicial response to human rights cannot be blunted by legal bigotry.40 

1.8.  Social Accountability and Compensation: 

The amendments to the rape laws focussed mainly on increasing sentence and laying down a minimum sentence which was meant to act as a deterrent. But as can be ascertained from the judgments discussed above, when there is a clash between two modern theories - leniency towards youth offenders and strict punishment for sexual offenders the former will prevail over the later.  Legal experts had  expressed their apprehensions  that  more stringent punishment would result in fewer convictions.  The judgements of the post-amendment period have proved these  apprehensions to be right. 

An individual should be made accountable for the offence not merely by imposing a very high sentence but by evolving relevant forms of social accountability.  One way of dealing with the issue would be to impose a fine  which would  be given to the woman as compensation.  Some judgements discussed above  have resorted to this measure.  While reducing the sentence, they have increased the fine and ordered that the same should be paid to the victim as compensation.

In a case of sexual molestation, the court held that the release of the accused on probation should be only in exceptional circumstances as it would lead to escalation of the crime. 

If the commission of these crimes remain unchecked, the court commented, it would threaten the social harmony and security of free movement of women and thereby endanger the security of the society itself.  But instead of enhancing the sentence through which he would be in the midst of hardened criminals, the court ordered that the sentence should be complied with by sitting during the entire working hours, so that the accused is exposed to the public gaze which  will  be a deterrence from repeating the crime.41

1.8.1. Landmark Judgement on Compensation:

In this regard, it is relevant to discuss a recent judgement of the Supreme Court, delivered in a public interest litigation filed by the Delhi Domestic Working Women's Forum.42  The case involved the rape of four tribal women  by seven army personnel in a train, on the way from Ranchi to Delhi, in 1993.  The army jawans gang-raped each of the four victims, all of whom were domestic workers. Only two of the accused persons were caught; the others could not be identified.  Three police personnel who were on guard duty on the train at the time of the incident were arrested.  At the time of this judgement, the prosecution was in progress.

The writ petition was filed for the following reliefs: (a) to spell out the parameters of expeditious conduct and investigation of trial; (b) directions to the National Commission for Women for framing an appropriate scheme to provide compensation and rehabilitation to the victims of sexual offences; and (c) to spell out parameters in assisting rape victims.

The judgement, delivered by Justice Mohan, shows sensitivity to and concern for the plight of the rape victims, especially to illiterate and tribal women, who are vulnerable to intimidation from all quarters.       

The Court pointed out the defects of the existing system such as that the complaints are handled roughly - without sensitivity; the victims face humiliation by the police;  rape trials are traumatic, negative and destructive (for the victim); and that court proceedings prolong the psychological stress suffered by the victims.  Further, the Court formulated broad parameters for assisting rape victims, which include providing the victims with legal  representation during the rape trials, provision of legal assistance to them at the police stations and maintaining anonymity of the victims.

On the issue of compensation, the Court directed the Centre to set up Criminal Injuries Compensation Board,  as per the mandate of  Article 38(1) of the Constitution of India.43  It laid down clearly that the Courts and the Board are to award compensation to the victims, irrespective of the conviction or acquittal of the accused persons.  Further, it directed the National Commission for Women to evolve a scheme to wipe out the tears of such unfortunate victims within six months from the date of the judgement.  Thereafter, the Union of India has been directed to examine the same and take necessary steps for the implementation of the scheme at the earliest. 

Subsequent to the judgement, the National Commission for Women delegated the task  of framing the scheme for compensation to the National Law School of India, Bangalore.  Thereafter, the tenure of the Commission ended in January 1995.44  At this point, one does not know if anything concrete will arise in the form of a comprehensive scheme.  However, one hopes that the National Law School would submit the same to the government at the earliest.

1.8.2. The Criminal Injuries (Compensation) Bill:

In the process of passing the judgement and the subsequent steps taken to frame a scheme for compensation, a private member's Bill in this regard, introduced in the Parliament, has been completely overlooked.

The Bill, called The Criminal Injuries to Women and Girls (Compensation) Bill, was introduced in the Rajya Sabha in 1994 (Bill No. IX of 1994)  to provide for monetary compensation and other rehabilitation facilities for women and girls who are victims of criminal injuries and acts of outrage.   In the Statement of Objects and Reasons, the Bill highlights the fact that majority of the victims of sexual violence belong to the economically and socially weaker sections of the community.  These victims face grave personal injury, damage to physical and mental health as well as problems of social and community maladjustments.  The Bill recognises a need to frame a scheme for compensation and other rehabilitatory measures as remedies through the Civil Courts for the same are inadequate, burdensome, weary and counter-productive. 

Refer to Appendix II for  a copy of the Bill.  Some highlights of the Bill are as follows:

(1) "act of outtrage" for which compensation is awarded, is defined broadly, with emphasis on physical, mental or emotional distress or indignity to a woman or girl child.  The specific acts are not listed out, thereby making the definition elastic enough to include a whole range of sexual offences, domestic violence and others.

(2)  The Bill provides compensation to victims irrespective of a conviction or otherwise for the concerned offence.  In addition, the standard of proof before the Commission will be lower than that before a criminal court, hence making it easier for the victim to prove the crime.

(3)  The Commission can take up suo moto notice of such incidents  and provide compensation to the victims.  This will be particularly helpful for poor, illiterate, rural and tribal victims who may not be aware of the existence of such a provision for compensation.

(4)  The Bill imposes a duty on the Commission to finance litigation where the issue affects a large body of women and girl victims.  This would help victims of mass rape and molestation.

(5)  The Bill provides for a speedy award of compensation by stating a time limit of ninety days for the award from the date of receipt of the application.

The Bill is not without loopholes and inadequacies.  However, it is important to note that neither the Law Department nor the National Commission for Women had considered the issue of compensation to be worth legislating upon all these years.  Seen in this light, the Bill is a pioneering effort on this issue, and even if it is not passed in the Rajya Sabha, it would definitely initiate a debate on this crucial issue, and perhaps compel the government to reformulate it as the State's Bill.   

1.9.   Salient Features of the Sexual Violence Bill:  

Another draft has been prepared by a committee, on behalf of the  National Commission for Women, envisaging some of the other concerns discussed above. Some salient features of this draft Bill titled `Sexual Violence Against Women  and Children Bill 1993' are stated below.

The committee, which consisted of members of women's organisations, expressed concern regarding the  grievous injuries caused by a variety of sexual assaults on minors  and the  need to  expand the definition of rape to include a range of assaults.

violations in addition to actual penetration. 

The committee has proposed renaming S. 375 IPC as Sexual Offence     and  define it as  penetration into any orifice by a penis or any other object as well as the touching, gesturing and exhibiting of any part of the body.  If the person to whom these acts are done are minors then the act in and of itself is an offence and punishable under the provisions of the proposed law.  If the person is an adult it my be proved that the act was done without the consent  of that person.

A new section i.e. S. 375A further defines categories of sexual offences as grievous offences and includes sexual assaults committed by those in positions of power or authority. 

Two important areas this section attempts to cover is: 

1. Sexual assaults on  a minor, mentally or physically disabled person or a pregnant woman. [However two members expressed concern regarding treating pregnant women per se as a more vulnerable category rather than sentencing according to the degree of harm a woman, pregnant or non-pregnant, may suffer.

2. Sexual assault which cases grievous bodily harm.  Protracted sexual assault is also deemed aggravated form of sexual assault. This section aims to address the vulnerability of children  and women who are trapped in a situation of economic dependency upon their assaulters within family situations.

3. The proposed Bill has raised the age of consent to 18  and has further  distinguished between children under 12 regarding punishment.

The Bill proposes that rape of  children under 12  and  protracted sexual assault are to be punished with a sentence of  life imprisonment. 

The most important area which the Bill  proposes to cover is to plug procedural loopholes in rape trials in the following areas:

i. Conduct and Character of the Woman:  At present under  Section 155 (4) of the Indian  Evidence Act ,a woman's   past sexual history can be used as evidence to discredit her evidence. The Bill seeks to delete this clause. Further under Section 146, the Bill proposes to forbid any questions regarding the woman's character, conduct or previous sexual experiences.  Through an amendment to Section 54 of the Evidence Act, the character of the accused is made relevant in a rape trial.

ii. Recording of Evidence:  The Bill also lays down protective measures regarding the correct recording of the woman's evidence.  It stipulates that in cases where the victim is under 12 years of age, her evidence should be recorded by a female officer or a social worker and the same to be recorded in the presence of a relative or friend and it should be recorded at her home or a place of her choice. For the violation of this procedural rule a maximum punishment of one year is proposed.  Similarly,  non-recording of the medical evidence by a registered medical practitioner  in cases of sexual assault a penal offence.

iii.  Guidelines for Medical Examination: Immediate examination of victim by a Registered Medical Practioner  (RMP) is stipulated. The report should give explicit reasons for each  conclusion and  also include  the address of the victim and the persons who brought her,  the state of the genitals,  marks of injuries, general mental condition of the victim and other material factors.   The report should  be forwarded by the  RMP to the investigating officer who  must then  forward it to the Magistrate. Same procedure to be followed by the RMP for the  accused.

These amendments, if and when they are brought about, may help to plug some of the lacunae in the existing rape law.  But patriarchy has a resiliency to remould and adopt itself to changing conditions.   With the introduction of newer factors like liberalisaion and a boom in tourist and sex trade, the sexual assaults on women and children are bound to take a new turn.  The recent sex scandal of Jalgaon and other places in Maharashtra is perhaps  an indication of this trend.  Whether the reformed law will be adequate to meet these trends and will arrest the trend of increasing sexual violence upon women  is anyone's guess.
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